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earned patent term adjustment. See 37 CFR 1.704(b). 
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2a)l3 This action is FINAL. 2b)D This action is non-final. 
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1 1) D The oath or declaration is objected to by the Examiner. Note the attached Office Action or form PTO-152. 

Priority under 35 U.S.C. § 119 

12) KI Acknowledgment is made of a claim for foreign priority under 35 U.S.C. § 1 19(a)-(d) or (0- 
a)(El All b)D Some * c)D None of: 

1 .13 Certified copies of the priority documents have been received. 

2. D Certified copies of the priority documents have been received in Application No. . 

3. D Copies of the certified copies of the priority documents have been received in this National Stage 

application from the International Bureau (PCT Rule 17.2(a)). 
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DETAILED ACTION 

Election/Restrictions 

Newly submitted claims 7-12 are directed to an invention that is independent or 
distinct from the invention originally claimed for the following reasons: the new claims 
are drawn to a fuel cell and parts therein which is divergent from the originally claimed 
tube structure. 

Since applicant has received an action on the merits for the originally presented 
invention, this invention has been constructively elected by original presentation for 
prosecution on the merits. Accordingly, claims 7-12 are withdrawn from consideration 
as being directed to a non-elected invention. See 37 CFR 1.142(b) and MPEP § 
821.03. 

Priority 

Receipt is acknowledged of papers submitted under 35 U.S.C. 1 1 9(a)-(d), which 
papers have been placed of record in the file. 

Claim Rejections - 35 USC § 103 

The following is a quotation of 35 U.S.C. 103(a) which forms the basis for all 

obviousness rejections set forth in this Office action: 

(a) A patent may not be obtained though the invention is not identically disclosed 
or described as set forth in section 102 of this title, if the differences between the 
subject matter sought to be patented and the prior art are such that the subject 
matter as a whole would have been obvious at the time the invention was made 
to a person having ordinary skill in the art to which said subject matter pertains. 
Patentability shall not be negatived by the manner in which the invention was 
made. 
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Claims 1, 3, and 4 are rejected under 35 U.S.C. 103(a) as being unpatentable 
over Ostrander in view of Fukushi and Kodama. The patent to Ostrander discloses the 
recited hose for transporting fluid containing hydrogen such as fuels comprising an inner 
layer of a fluorine based thermoplastic material such as polyvinylidene fluoride (PVDF) 
or ethylenetetrafluoroethylene (ETFE), a layer in some embodiments can be provided 
as a barrier layer comprised of ethylene vinyl alcohol (EVOH), and an outer layer 
formed of polyamides. The use of the tube for a hydrogen feeding hose for a fuel cell is 
considered to be merely intended use, where a hose of the same materials is capable of 
use for hydrogen feeding in a fuel cell, where such is also provided in the preamble 
only, and fails to breathe life into the body of the claim which merely recites materials 
used for hose layers. The patent to Ostrander discloses all of the recited structure with 
the exception of using EVOH in combination with fluorine based thermoplastics, where 
Ostrander only uses EVOH in situations where polyamides make up the inner layer, and 
forming the outer layer of polybutylene terephthalate (PBT). The patent to Fukushi 
discloses that it is known in the art to form a multilayer hose for use with fuels with an 
the use of PVDF and ETFE being possible for the layers and that EVOH can also be 
used as a barrier layer used in combination with other layers of fluorine based 
thermoplastics to improve the barrier properties of the hose to better block permeation 
of gases. It would have been obvious to one skilled in the art to modify the hose in 
Ostrander by using the EVOH barrier layer in combination with the inner PVDF or ETFE 
layers as such is known in the art to provide further barrier properties and protect 
against permeation of gases as suggested by Fukushi to make the hose more useful. 
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The patent to Kodama discloses the recited multilayer hose for fuel transport comprising 
an inner layer 1 , where the inner layer can be formed of PVDF or ETFE, and the outer 
layer 2 outside of the inner layer and can therefore be considered an outer layer can be 
formed of polyamides or a polyester resin including PBT can be used in place of 
polyamide. It would have been obvious to one skilled in the art to substitute PBT for 
use in the outer layer of Ostrander in place of polyamide as suggested by Kodama as 
such are equivalent materials used interchangeably, and where PBT would have certain 
beneficial qualities over the polyamide for use in specific environments and would 
provide different properties for use in different environments to make the hose more 
useful for a wider range or applications. 

Claim 2 is rejected under 35 U.S.C. 103(a) as being unpatentable over Ostrander 
in view of Fukushi and Kodama as applied to claims 1 , 3, and 4 above, and further in 
view of Blasko. The patent to Ostrander as modified discloses all of the recited 
structure with the exception of using ethylene fluorinated ethylene propylene (EFEP) for 
the inner layer. The patent to Blasko discloses that it is old and well known in the art 
that EFEP can be used in place of ETFE interchangeably where EFEP is more melt 
processible. It would have been obvious to one skilled in the art to modify the hose in 
Ostrander as modified by substituting EFEP for the other fluoropolymers used in the 
inner layer as suggested by Blasko as such would be more melt processible and would 
provide different properties for use in different environments making the hose more 
useful for a wider range of applications. 
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Claims 5 and 6 are rejected under 35 U.S.C. 103(a) as being unpatentable over 
Ostrander in view of Fukushi and Kodama as applied to claims 1 , 3, and 4 above, and 
further in view of Nishino. The patent to Ostrander as modified discloses all of the 
recited structure with the exception of providing a polyurethane based adhesive layer to 
connect the layers together. The patent to Nishino discloses that it is old and well 
known in the art that ETFE and PVDF can be used for hose inner layers and in order to 
better adhere this and other layers together in the hose, including barrier layers, a 
polyurethane based adhesive can be used. It would have been obvious to one skilled in 
the art to modify the hose in Ostrander as modified by providing layers of polyurethane 
based adhesive to help bond layers together as suggested by Nishino as such would 
provide more secure connection of dissimilar layers, and would provide different 
properties for use in different environments making the hose more useful for a wider 
range of applications. 

Response to Arguments 

Applicant's arguments filed July 19, 2005 have been fully considered but they are 
not persuasive. With respect to the argument directed at the combination of Ostrander 
with Fukushi and Kodama, specifically with respect to the reasoning for combining, one 
skilled in the art would recognize the equivalence of materials based upon the teachings 
of the prior art and would also know the properties of polyamides verses PBT and 
would understand that in more volatile environments than polyamides are resistant to, 
therefore the substitution of one for the other in a more volatile environment would be 
obvious to one skilled in the art. The references themselves teach the use of both 
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polyamides and PBT for layers in tubes and that there is an equivalence when one 
material or the other can be chosen depending on the environment in which the hose it 
to be utilized. There are no further arguments with respect to the remaining claims and 
rejections other than those set forth above. 

Conclusion 

The prior art made of record and not relied upon is considered pertinent to 
applicant's disclosure. The patents to Ito, Kitade, and Noone disclosing state of the art 
fuel hoses. 

THIS ACTION IS MADE FINAL. Applicant is reminded of the extension of time 
policy as set forth in 37 CFR 1.136(a). 

A shortened statutory period for reply to this final action is set to expire THREE 
MONTHS from the mailing date of this action. In the event a first reply is filed within 
TWO MONTHS of the mailing date of this final action and the advisory action is not 
mailed until after the end of the THREE-MONTH shortened statutory period, then the 
shortened statutory period will expire on the date the advisory action is mailed, and any 
extension fee pursuant to 37 CFR 1.136(a) will be calculated from the mailing date of 
the advisory action. In no event, however, will the statutory period for reply expire later 
than SIX MONTHS from the mailing date of this final action. 

Any inquiry concerning this communication or earlier communications from the 
examiner should be directed to James F. Hook whose telephone number is (571) 272- 
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4903. The examiner can normally be reached on Monday to Wednesday, work at home 
Thursdays. 

If attempts to reach the examiner by telephone are unsuccessful, the examiner's 
supervisor, Michael Mar can be reached on (571) 272-4906. The fax phone number for 
the organization where this application or proceeding is assigned is 571-273-8300. 

Information regarding the status of an application may be obtained from the 
Patent Application Information Retrieval (PAIR) system. Status information for 
published applications may be obtained from either Private PAIR or Public PAIR. 
Status information for unpublished applications is available through Private PAIR only. 
For more information about the PAIR system, see http://pair-direct.uspto.gov. Should 
you have questions on access to the Private PAIR system, contact the Electronic 
Business Center (EBC) at 866-217-9197 (toll-free). n t . 




JFH 



